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The respondents, Steelhead LNG Limited Partnership and Steelhead 
LNG Corp., sued the appellant, ARC Resources Ltd., for breach of a 

non-disclosure agreement and misuse of confidential information. Specifically, 
the respondents alleged that the appellant advanced its own interests tied to 
a competing LNG terminal project by unlawfully using information about 
the respondents’ design for a natural gas liquefaction and export facility (the 
“LNG Solution”) and about the respondents’ LNG customers (the “LNG 
Offtaker Information”). 

Steelhead LNG Limited Partnership v. Arc Resources Ltd., 2022 
BCCA 128 
Areas of Law:  Civil Procedure; Particulars

~The chambers judge did not err by not ordering the respondents to produce the full extent of the 
particulars sought by the appellants prior to discovery~

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.bmmvaluations.com
https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca128/2022bcca128.html


May 2022May 2022

604.879.4280  |  info@onpointlaw.com

PB

3

Steelhead LNG Limited Partnership v. Arc Resources Ltd., (cont.)

The appellant sought various particulars, including about the uniqueness of 
the LNG Solution, the confidentiality of the LNG Offtaker Information, 
and how, when, and to whom this information had been provided. The 
respondents argued that the pleadings contained sufficient particulars and that 
any further particulars should only be provided after discovery. The chambers 
judge concluded that the requested particulars were not required at the current 
stage of the proceedings since the respondents’ claims were supported by a 
sufficient evidentiary foundation, the appellant was aware of the case it had 
to meet, and much of the information sought was within the knowledge of 
the appellant itself. The chambers judge did, however, order the respondents 
to provide certain particulars on three issues “to the extent known” after 
referencing affidavit evidence filed by the respondents that spoke to these 
issues (the “Particulars Order”). The respondents thereafter presented an 
Amended Notice of Civil Claim (ANCC), though the parties could not agree 
on whether the ANCC complied with the scope of the Particulars Order.

The appellant argued that the chambers judge failed to apply or misapplied 
the proper legal principles when assessing whether and what particulars 

were required. It submitted that the respondents had to identify the specific 
information they believed had been misused in order for the appellant to make 
out a defence, especially in the context of a claim for breach of confidence. The 
Court canvassed a number of fundamental principles with respect to orders 
for particulars: (1) an order to serve particulars is discretionary; (2) particulars 
serve multiple purposes, one of which is to focus on discovery; (3) the stage 
of the proceedings and the knowledge of the party seeking particulars are 
material; and (4) the evidentiary foundation of the claim may be considered.

The Court found no basis on which to interfere with the chambers judge’s 
conclusion that the respondents had described their claim in the amended 

APPELLATE DECISION

mailto:ilana.schrager%40mcmillan.ca?subject=
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Steelhead LNG Limited Partnership v. Arc Resources Ltd., (cont.)

pleadings with sufficient particulars to permit the appellant to file a responsive 
defence. The Court referred to the decision in Blue Line Hockey Acquisition 
Co., Inc. v Orca Bay Hockey Limited Partnership, 2007 BCSC 143, in which 
the court, dealing with a similar request in a breach of confidence claim, had 
required the plaintiff to specifically identify the information it considered to 
be confidential and the circumstances in which knowledge of the information 
came into the possession of the defendant. While the Court acknowledged 
that the appellant will likely require the particulars described in Blue Line in 
the future, it held the chambers judge did not err in exercising his discretion 
not to require that level of detail at this stage of the proceedings.

The appellant submitted that particulars could and should have been ordered 
at the pleadings stage to limit the voluminous scope of discovery. The Court 
agreed that the key issue here related to “streamlining and avoiding expense” 
rather than to the pleadings being speculative nor poorly defined. It placed 
great weight on the stage of the litigation, noting that it would be too early 
in the proceedings (being pre-discovery) to limit the issues to be tried or to 
limit the ability of the respondents to explore matters beyond those already 
particularized without leave of the court. 

In any event, the trial judge had ordered some particulars and as a result of 
the Particulars Order the claim became more precisely defined. The chambers 
judge did not proceed on a wrong principle of law or make palpable and 
overriding error in his assessment of the facts. The Court dismissed the appeal.
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 COUNSEL COMMENTS

Counsel Comments by Hein Poulus, Q.C. and Erin Kotz, 

Counsel for the Appellant 

“This case 
illustrates 

the tension 
between the 
desirability, from 
the perspective of 
a defendant, of 
having the claim 
particularized 
as early as 
possible, and the 
desirability, from the perspective of a 
plaintiff, of not having its hands tied.

Here, the defendant had filed a pro 
forma Response to Civil Claim; there 
had been no discovery.

The plaintiff brought claims against the 
defendant for breach of confidence and 
breach of contractual confidentiality 
clauses.  At issue was whether the 
plaintiff needed to identify specifically 
each item of information alleged to have 
been disclosed and misused.

While the Court of Appeal accepted 

Steelhead LNG Limited Partnership v. Arc Resources 
Ltd., 2022 BCCA 128

Hein Poulus, Q.C. Erin Kotz

that the plaintiff 
would have 
to make such  
disclosure at 
trial,  it rejected 
the proposition 
that the plaintiff 
had to do so at 
the pleadings 
stage.

The gist of the court’s reasoning was 
that the tension between the needs 
of the plaintiff and defendant is to 
be resolved on a case-by-case basis, 
and that substantial deference is owed 
to the chambers judge.  The court 
attributed the wealth of precedent in 
the trial court, and the relative paucity 
of precedent in the Court of Appeal to 
that deference.

The latter point is the key take-away 
from the case: if you are going to apply 
for particulars, you best win at first 
instance.”
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 COUNSEL COMMENTS

Counsel Comments by Emily Miller and Evan Nuttall, 

Counsel for the Respondents

“The main 
issue on 

appeal concerned 
the degree 
of discretion 
afforded to the 
chambers judge 
to determine 
the level of 
particulars 
appropriate to 
the stage of the case and the factual 
circumstances of the parties. 

The case is noteworthy in that the 
Court of Appeal has rarely weighed in 
on the correct approach to assessing 
an application for particulars. While 
the general principles are well-settled, 
application of the principles has created 
a wide range of decisions which can 
appear to be in tension with one 
another. 

The Court took the opportunity to 
comprehensively review and affirm 
the fundamental principles applicable 
to particulars orders. In so doing, 

Steelhead LNG Limited Partnership v. Arc Resources 
Ltd., 2022 BCCA 128

Emily Miller Evan Nuttall

the Court 
emphasized that 
the discretionary 
exercise is highly 
fact-dependant 
and involves 
the balancing 
of multiple 
objectives. Quite 
simply, it is not a 
“one size fits all” 

approach.  

The Court also helpfully clarified that 
the stage of proceedings is material 
to the level of particulars required, a 
particular point of contention in the 
case. The Court, in agreement with the 
respondent’s position, confirmed that 
the demanding party is not necessarily 
entitled to highly detailed particulars 
from the outset; it is entitled only to 
what is necessary at that stage of the 
action.  

Of specific interest to breach of 
confidence claims, the Court reviewed 
the assessment of particulars in this 
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 COUNSEL COMMENTS

context. Breach of confidence claims often involve a significant imbalance of 
knowledge between the parties, and it can therefore be challenging or impossible 
for a party to furnish particulars. The Court highlighted the relevance of examining 
the adequacy of the pleading at issue in such cases, and held that it is proper to 
consider whether the information sought is uniquely within the knowledge of the 
demanding party.  

Ultimately, the decision provides much-needed practical review and guidance 
for a common procedural issue.  Additionally, in affirming that appropriate 
particulars are restricted to those which are necessary in the circumstances, the 
decision discourages parties from attempting to use particulars as a tactic to delay 
progression of an action.”
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The appellant, Kevin Wosnack, was the executor of the Estate of Donald 
Daken and one of Mr. Daken’s four stepchildren. Mr. Daken and 

his wife, who passed away in 2015, had owned a residential property (the 
“Property”) in Chilliwack, and the appellant had lived in the Property with 
them since 1994. In March 2016, Mr. Daken transferred his interest in the 
Property to himself and the appellant as joint tenants and executed a gift 
letter confirming his intention that the appellant receive the Property upon 
his death. When Mr. Daken passed away in November 2017 the Property 
transferred to the appellant under the right of survivorship. The appellant’s 
three siblings each challenged the transfer on the grounds that Mr. Daken’s 
half interest was intended to be held in trust for his estate (the residue of 
which was to be divided into four equal parts for each of the stepchildren), or 
that the gift had been procured by undue influence. 

The respondents, Barry Wosnack and Roger Ficych, filed certificates of 
pending litigation (“CPLs”) against the Property. The appellant accepted an 
offer to sell the Property in August 2021 and applied to cancel the CPLs under 
ss. 256 and 257 of the Land Title Act, RSBC 1996, c 250 (the “LTA”). While 
the parties agreed to the cancellation, they disagreed on the amount of security 
to be posted in lieu. The chambers judge exercised his discretion to remove 
the CPLs on the condition that the entirety of the net sale proceeds be held in 
trust pending further order of the court or agreement of the parties.

Wosnack v. Ficych, 2022 BCCA 139
Areas of Law:  Wills and Estates; Certificates of Pending Litigation; Land Title Act; Security

~The amount of security ordered when canceling a CPL should be determined with reference to a party’s 
asserted interest in the land subject to that CPL and not used to secure parts of an action unrelated to the 
land~

CLICK HERE TO ACCESS 
THE JUDGMENT

https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca139/2022bcca139.html
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BRITISH 
COLUMBIA

APPELLATE DECISION

First, the chambers judge erred by ordering security in an amount that 
exceeded the interests of the respondents in the Property. The Court 

agreed with the appellant that ss. 215, 256 and 257 of the LTA, when read 
together, support that the amount of security ordered when canceling a CPL 
should be tied to only that part of an action that claims an interest in the 
land. The Court also opined that it may be possible to order an amount of 
security that exceeds a party’s asserted interest in the land upon considering 
the probability of that party’s success and the possible range of damages to 
which that party may be entitled, but that any such amount be considered 
only in relation to the asserted interest in the land and not in relation to 
other claims. It disagreed with the respondents that s. 257(1)(a) gives a 
court unfettered discretion in setting the amount of security. In this case, 
the respondents’ interests were limited by their individual 25% entitlements 
under the deceased’s will, and even though those amounts had yet to be 

Wosnack v. Ficych, (cont.) 

https://www.cba.org/Professional-Development/Free-Professional-Development
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quantified, it was clear that the amount of security ordered was far more than 
the respondents could hope to achieve if they were successful in their claims in 
relation to the Property.

Second, the chambers judge erred in his application of s. 257 of the LTA by 
focusing on the probability of success of the appellant’s defence rather than on 
the probability of success of the respondents’ claims to the Property and the 
limitations of their potential interests as beneficiaries. Because the application 
had been brought on short notice and the record was deficient, the chambers 
judge could only have concluded that the outcome was uncertain and 
therefore the respondents could not have hoped to obtain any more than 50% 
of the proceeds of sale in relation to their claims to the Property. The Court 
allowed the appeal and ordered that the CPL registered by the respondent, 
Barry Wasnack, be canceled on the condition that the appellant give security 
in the amount of 50% of the sale proceeds, with the remaining 50% of the 
sale proceeds to be paid out to the appellant.

Wosnack v. Ficych, (cont.) 
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 COUNSEL COMMENTS

Counsel Comments by Brian Vickers and Trenton M. Zoobkoff, 

Counsel for the Appellant

“W osnack v Ficych, 2022 BCCA 
139 is a practical reminder 

to counsel to 
pick the “right 
tool for the 
right job”. In 
cases where 
counsel seeks to 
preserve their 
client’s interest 
to various forms 
of property prior 
to trial, not all 
of which being land, counsel cannot 
rely solely on the simple filing of a CPL 
to secure their client’s claim. Other 
pre-trial preservation mechanisms, 
including both Mareva Injunctions 
and Preservation Orders, must also be 
considered in relation to the property 
that is not land if the intent is to 
preserve the client’s interest in it prior 
to judgment.  

In this case, the overriding issue was 
dealing with a client whose entire 
economic interests had been tied 
up in the Property. Strategically, the 

Wosnack v. Ficych, 2022 BCCA 139

Brian Vickers

Trenton M. Zoobkoff

Appellant was 
in a difficult 
position financial 
position 
following the 
decision of the 
trial judge to 
maintain the 
status quo by not 
releasing any of 
the funds from 

the sale of the Property. Appeals are 
time consuming, expensive, and often 
not practical. However, in this case, it 
made a lot of sense to bring the appeal 
for not just legal reasons, but to shift 
the course of the litigation and free up 
resources for the Appellant to live his 
life. 

These practical considerations were 
really what drove counsel to seek to 
overturn what we felt was an erroneous 
decision. Ultimately, nothing is certain 
in court but the Appellant was pleased 
with the decision of the Court of 
Appeal to confirm that CPL can only 
secure interests in land.”
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Counsel Comments by Duncan Magnus, 

Counsel for the Respondent Barry Edward Wosnack

“This was an 
interesting 
appeal which 

in my view highlights 
the emphasis Courts 
place on a Certificate of 
Pending Litigation being 
an extraordinary pre-trial 
mechanism. Given the 
frequency and contested 
nature of applications to cancel  CPLs 
hopefully the increased guidance will 
simplify these applications.

This decision provides guidance on 
what considerations the Court may 
take into account when fixing security 
under section 257 of the Land Title 
Act. “The court must only consider 
factors that are relevant when setting 

Wosnack v. Ficych, 2022 BCCA 139

the amount of security. 
What is relevant includes the 
probability of a party’s success 
and the possible range of 
damages to which the party 
may be entitled, in relation 
to the claim involving an 
interest in land. What is not 
generally relevant are other 
claims within an action that 

do not involve, or are unrelated to, 
an interest in land.” (paragraph 30.) 
The Court also highlighted the need 
to focus on the Plaintiff’s chances of 
success as opposed to the Plaintiff’s and 
Defendant’s chances of success. It would 
appear thereby narrowing the discretion 
available to the Chambers Judge when 
fixing security.”

Duncan Magnus
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O.C. v. M.V.S.G., 2022 BCCA 140
Areas of Law:  Family Law; Spousal Support; Reconsideration

~The trial judge erred by using incorrect DivorceMate calculations to determine spousal support. The 
Court revised the husband’s monthly spousal support award downwards and granted retroactive 
support and compensation to the wife~

The parties married in 1999 and separated in February 2019. They have 
three teenage children. At trial, the judge found the respondent wife 

was entitled to spousal support on a compensatory and non-compensatory 
basis. The wife asked for lump sum spousal support in order to buy out the 
appellant husband’s interest in the family home, which was opposed by the 
husband, who instead sought to make monthly spousal support payments 
until his retirement at age 65. The trial judge declined to award a lump sum 
and instead ordered spousal support of $1,750 per month for an indefinite 
period based upon DivorceMate calculations provided by the wife. The wife’s 
request for retroactive spousal support was denied. She was granted primary 
care of the children. 

After trial but before a final order had been entered, the husband applied 
for reconsideration on the basis that the trial judge used inappropriate 
DivorceMate calculations in assessing spousal support (based on shared 
parenting rather than primary parenting) and incorrectly quantified 
his income for spousal support purposes. The trial judge dismissed the 
application, partly on the basis that reconsideration of those particular issues 
would disrupt the balance of the overall judgment on division of property and 
corollary relief. He ordered costs against the husband. The husband appealed 
the trial decision and the reconsideration decision. The wife cross-appealed 
and sought a reconsideration of other aspects of the decision in the event 
spousal support was varied; she argued that without the higher amount 
of spousal support awarded she would have been entitled to an unequal 
division of property to compensate for debts the husband had incurred post-
separation, as well as to retroactive support.

CLICK HERE TO ACCESS 
THE JUDGMENT

https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca140/2022bcca140.html
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O.C. v. M.V.S.G., (cont.) 

APPELLATE DECISION

The Court allowed both the appeal and the cross-appeal. The parties 
agreed: (1) that the trial judge used an incorrect income for the husband 

by including his split-pension deduction of approximately $14,000; and (2) 
the trial judge erred by calculating spousal support with reference to a Spousal 
Support Advisory Guidelines (the “SSAG”) range that assumed shared parenting 
rather than primary parenting. The Court reduced the amount of monthly 
spousal support awarded to the high end of the revised SSAG range, which 
was $720 per month; while it acknowledged it could depart from the SSAG, 
the Court found no principled justification on the facts to support monthly 
payments of $1,750, which was more than double the high end of the range.

With respect to the cross-appeal, the Court agreed that the intention of the 
trial and reconsideration decisions was to use spousal support to ameliorate 
an otherwise unfair distribution of property and debt. The Court also agreed 
that, but for the spousal support award of $1,750 per month, the trial judge 
likely would have addressed retroactive child and spousal support. The Court 
exercised its discretion to make an order rather than remit the issue to a new 
trial. It awarded retroactive child and spousal support of $19,090 to the wife 
in addition to compensation of $28,600, which was intended to balance 
against debts incurred by the husband post-separation and his greater post-
separation share of net property. 

Lastly, the Court found it was unjust to award costs against the husband on 
the reconsideration application. Some of the errors he raised were ultimately 
successful on appeal, he did not challenge the trial judge’s substantive rulings, 
and neither party was substantially successful given that they both sought 
certain changes to the order.
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 COUNSEL COMMENTS

Counsel Comments by Carla Lewis and Iris Turaglio, 

Counsel for the Respondent/Appellant on Cross Appeal

“Iris Turaglio and I 
were co-counsel 
for the respondent 

and appellant on cross-
appeal in O.C. v. M.V.G.S., 
2022 BCCA 140. We 
were ably assisted by Jamil 
Kabani, articling student.  
As “infrequent flyers” at 
the stratospheric level of 
the Court of Appeal, we learned a lot.  
Some or most of what we learned might 
be already common knowledge, but in 
case it is helpful, here are our thoughts.

1.  Leave to appeal costs of a 
reopening hearing is not 
required

Milman J. ordered the parties to bear 
their own costs of the trial.  O.C. 
applied to reopen the trial on certain 
issues, most significantly to draw to the 
judge’s attention that the DivorceMate 
calculation used to calculate spousal 
support was for a shared parenting 
arrangement when primary parenting 
had been awarded to M.V.G.S.  O.C. 
appealed the decision before the 

O.C. v. M.V.S.G., 2022 BCCA 140

reopening was heard.  The 
trial judge refused to reopen 
the trial and ordered costs 
against O.C.  O.C. amended 
his notice of appeal to 
challenge the costs order 
made at the reopening 
hearing.

We were convinced that leave 
to appeal a “stand alone” costs order 
was necessary based on the Court of 
Appeal Rule 2.1(f ) and the decision in 
Smithies Holdings Ltd. v. RCV Holdings 
Ltd., 2016 BCCA 311.  Although we 
could not find a case that was exactly 
on point, the Smithies decision seemed 
applicable.  In that case, the parties had 
made three related applications which 
were heard on three different dates and 
resulted in three separate orders.  

Counsel for the appellant maintained 
that leave was not necessary and 
declined to apply for leave.  We wrote 
many argumentative letters and 
considered having a case conference or 
applying to declare the appeal of costs 
of re-opening a nullity. We could not 

Carla Lewis
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 COUNSEL COMMENTS

seem to move forward without a resolution of this issue.  We found a case where 
counsel had fallen into a similar slough of despond (Heppner v. Schmand 1997 
CanLII 4101(BCCA)) which we sent to appellant’s counsel so we could share a 
laugh:

“Through the second half of 1996, the lawyers engaged in a 
huffy exchange of correspondence which boiled down to the 
plaintiff saying, “Your notice of appeal is a nullity” and the 
defendant saying, “It is not but if you think so, apply to strike 
it out.”

Following a discussion with Registrar Outerbridge, we took the approach of 
applying to quash that aspect of the appeal to be spoken to at the hearing.  

The panel quickly dispensed with this issue, saying that R.2.1(f ) likely did not 
apply.  The reconsideration application was grounded in the trial judgment, which 
could be appealed as of right.  The notice of appeal includes challenges to trial 
issues and the costs order.  The costs order is closely connected to the substantive 
trial rulings that were appealed.  As such, the trial and reconsideration decisions are 
inextricably linked:  para. 27.

2. Nature of error where an incorrect DivorceMate calculation was used  

Family law orders are accorded a highly deferential standard of review and will 
not be overturned unless the Court of Appeal finds a material error, a serious 
misapprehension of evidence or an error of law.  In this case, there was no doubt 
that the trial judge had used an incorrect DivorceMate calculation, but much 
doubt about how to characterize the error.  DivorceMate calculations are not fact 
or evidence or law; they are part of submissions:  Yemchuk v. Yemchuk, 2005 BCCA 
406.  There were cases in which an incorrect calculation had been used and was 
corrected on appeal, for example, Lightle v. Kotar, 2014 BCCA 69, but without 
characterizing the nature of the mistake.  

The Court of Appeal held that, “depending on the circumstances, a mistake in the 
use or application of a DivorceMate calculation can form the basis for correction 
on appeal:” para 54.  This is consistent with Redpath v. Redpath, 2006 BCCA 338. 
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 COUNSEL COMMENTS

The panel accepted that the trial judge awarded spousal support at the higher end of 
the range to ensure an adequate level support and compensate M.V.S.G. for O.C.’s 
depletion of family property but found this was an insufficient reason to explain 
using the shared parenting range.  (The high end of the shared parenting range 
in the circumstances of this case is more than twice the high end of the primary 
parenting range.) The absence of an explanation amounts to an error in principle.

3. Whether to cross-appeal

Milman J. had made an order for property division that was unfavourable for 
M.V.S.G. but compensated her with a support order at the high end of the SSAG 
range.  As O.C. only appealed the support order, a question arose as to whether a 
cross-appeal should be brought.  At least it did for us.  We debated the merits of 
keeping things simple or being risk-averse.  It would be simplest to just respond 
to the support appeal, but if we were unsuccessful, our client would be left with 
the unfavourable property division and no compensation.  Fortunately, we took 
the risk-averse route, and the Court of Appeal was prepared to make orders on the 
property division saving time and further legal cost to the parties.

4. A question we wished we had asked

As we did not finish submissions in the time allocated for the appeal, the panel 
allowed three rounds of written submissions.  We went first, followed by counsel for 
the appellant, and then we had one final kick at the can.  The panel did not impose 
a page limit, and we did not think to ask how long the submissions were to be.  As 
a result, we generated approximately 60 more pages of material, which Madam 
Justice DeWitt-Van Oosten charitably described as “unduly repetitious.”

5.  To avoid inadvertent use of incorrect DivorceMate calculations

In addition to preparing a DivorceMate calculation for the desired outcome, 
provide a calculation for alternative results or offer to do so.  Then, make descriptive 
titles for each calculation and use your fluorescent highlighter liberally.”
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Beach Place Ventures Ltd. v. Employment Standards Tribunal, 
2022 BCCA 147
Areas of Law:  Employment Standards Act; Employees; Issue Estoppel

~The Employment Standards Tribunal’s finding that the individual respondents were employees of the 
appellants was not patently unreasonable even in the face of a Tax Court of Canada decision finding 
otherwise~

The three individual respondents filed complaints with the respondent 
Director of Employment Standards (the “Director”) pursuant to s. 74 

of the Employment Standards Act, RSBC 1996, c 113 (“ESA”). The main 
subject of the complaints was whether the respondents were employees of the 
appellant, Black Top Cabs Ltd. (“Black Top”), which was the sole shareholder 
of the appellant, Beach Place Ventures Ltd. (“Beach Place”). 

Black Top shareholders owned and operated taxis and held the requisite 
licences. Two of the respondents were “Spare Drivers” and one was a “Lease 
Driver”, meaning they either licensed or leased taxis from a taxi owner and 
were entitled to keep the fares they earned while operating the taxi during the 
lease or licence period, less the applicable rent or license fee payable. In 2014 
and 2015, one of the respondents reported his taxable income as having been 
earned from employment income rather than from work as an independent 
contractor, contrary to his previous tax filings. The CRA found the respondent 
had been an employee of the appellants all along and assessed Beach Place 
for unremitted deductions. Beach Place successfully appealed the CRA’s 
determination to the Tax Court of Canada and a decision was released in 
January 2019 (the “Tax Decision”). 

CLICK HERE TO ACCESS 
THE JUDGMENT

https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca147/2022bcca147.html
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Beach Place Ventures Ltd. v. Employment Standards Tribunal, (cont.) 

The first issue before the Court was whether the Reconsideration 
Panel erred by failing to properly apply the doctrine of issue estoppel 

by refusing to follow the Tax Decision. While the appellants argued this 
issue should be reviewed on a correctness standard, the Court concluded 
that the appropriate standard of review was patent unreasonableness. The 
Reconsideration Panel did not consider itself bound by the Tax Decision 
because it was looking at the evidence through a different legislative 
context—employment law versus tax law—and because jurisprudence has 
established that an individual may be an “employee” in one statutory context 
but not in another. The Reconsideration Panel was of the view that to apply 
the doctrine of issue estoppel would work an injustice. The Court found the 
Reconsideration Panel’s position was not patently unreasonable.

The second issue was whether the Reconsideration Panel’s interpretation of 
the term “employee” in the ESA was patently unreasonable. The appellants 
submitted that the Reconsideration Panel failed to provide a clear and 
coherent “conception” of employee/employer relationships. Decisions about 

APPELLATE DECISION

In March 2018, the Director determined that the individual respondents 
were employees of the appellants for the purposes of the ESA (the 
“Determination”). The appellants appealed the Determination to the 
Employment Standards Tribunal (“EST”) and provided a copy of the recently 
released Tax Decision. Notwithstanding that decision, an appeal panel 
affirmed the Determination. The appellants then unsuccessfully applied 
for reconsideration (before a “Reconsideration Panel”). In April 2021, the 
appellants filed an Amended Petition for judicial review seeking to quash 
the EST’s decisions. The chambers judge dismissed the petition. He focused 
on the Reconsideration Panel’s decision and held that the decision was not 
patently unreasonable.
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Beach Place Ventures Ltd. v. Employment Standards Tribunal, (cont.) 

whether a complainant is an “employee” under the ESA are context- and 
fact-specific, and in this case the Determination considered the statutory 
definitions in the ESA as well as common law factors. The Court also rejected 
the appellant’s arguments that the Reconsideration Panel: (1) was required 
to address the ESA’s legislative history; (2) failed to adequately consider 
various interpretive presumptions that assume consistency between statutory 
language and common law language; and (3) accepted an interpretation 
of the ESA that was impermissively expansive. The Court also rejected the 
appellant’s submission that the Reconsideration Panel’s decision was internally 
inconsistent. The Court commented on the large number of issues raised by 
the appellants and confirmed that, when parties fail to focus their submissions, 
a court will narrow in on the central questions in issue rather than respond to 
every possible line of analysis. The Court dismissed the appeal.
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Counsel Comments by Laurel Courtenay, 

Counsel for the Respondent Director of Employment Standards

“This decision may be 
of interest to both 
employment and 

administrative law practitioners. 
In an era where contracting out of 
services is common-place, parties 
should be alert to how the divide 
between “employee” and “independent 
contractor” is determined in different 
regulatory contexts. The Court in this 
case confirmed that the determination 
of employment status is both context-
specific and fact-specific and therefore 
an “employee” for the purposes 
of one statue is not necessarily an 
“employee” for the purposes of another 
statute.  The Court found no patent 
unreasonableness in the decision of the 
Employment Standards Tribunal (the 
Tribunal) that the taxi drivers in this 
case were employees of the appellants, 
despite a Tax Court decision that 
one of them was not. The Tribunal 
found that whether an individual is 
an employee for the purposes of the 
Employment Standards Act (the ESA), 
“is to be determined contextually and 

Beach Place Ventures Ltd. v. Employment Standards  
Tribunal, 2022 BCCA 147

on the basis of, among other things, 
the numerous contextspecific factors 
identified in Sagaz and other decisions” 
(Reasons For Judgment, para. 70).

This decision is also an example 
of the Court applying two of the 
administrative law principles articulated 
in Canada (Minister of Citizenship 
and Immigration) v. Vavilov, 2019 
SCC 65 (Vavilov). First, the Court 
heeded the caution of the majority of 
the Supreme Court in Vavilov that in 
determining the appropriate standard 
on which to review the decision of a 
statutory decision-maker, the Supreme 
Court’s prior jurisprudence must be 
read carefully, given that expertise is no 
longer a consideration in identifying 
questions that are of central importance 
to the legal system as a whole. In 
Vavilov the majority also stated that 
“the mere fact that a dispute is ‘of wider 
public concern’ is not sufficient for a 
question to fall into this category—
nor is the fact that the question, when 
framed in a general or abstract sense, 

https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.canlii.org%2fen%2fca%2fscc%2fdoc%2f2019%2f2019scc65%2f2019scc65.html&c=E,1,GZyFkH_-z0YfjphK5KXicPiq--kOWWqJ7Glk524f2fXhi4dBLNlVHwc_3vCosG94Bt3IC-x-BRf7xa22Rqlpi1dGP68ZKjYNtvWEAMX0Ls6uPw,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.canlii.org%2fen%2fca%2fscc%2fdoc%2f2019%2f2019scc65%2f2019scc65.html&c=E,1,GZyFkH_-z0YfjphK5KXicPiq--kOWWqJ7Glk524f2fXhi4dBLNlVHwc_3vCosG94Bt3IC-x-BRf7xa22Rqlpi1dGP68ZKjYNtvWEAMX0Ls6uPw,,&typo=1
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touches on an important issue” (Vavilov at para. 61). Consequently, the Court of 
Appeal found it was not bound by the Supreme Court’s decision in Toronto (City) v. 
C.U.P.E, Local 79, 2003 SCC 63, where the Supreme Court found the appropriate 
standard of review of a decision of an arbitrator applying the doctrine of issue 
estoppel was correctness. The Court of Appeal agreed with the chambers judge that 
when the Tribunal found it was not estopped from proceeding, it had not decided 
a general question of law of central importance to the legal system as a whole, it 
had considered and applied the well-established principles underlying issue estoppel 
to the narrow and specific circumstances of the case before it. This was not a case 
where the standard of review of correctness applied. 

Second, the Court of Appeal applied the conclusion of the majority in Vavilov 
that decision-makers are not required to engage in a formalistic statutory 
interpretation exercise in every case and that the interpretive exercise conducted 
by an administrative decision-maker may look quite different from that of a court. 
Although the appellants alleged that the Tribunal failed to engage in a formal 
exercise of statutory interpretation, the appellants did not on appeal undertake any 
meaningful analysis of the provisions, structure and purpose of the ESA. Further, 
the appellants were unable to identify any specific error by the Tribunal pertaining 
to the statutory language, context or purpose of the ESA that was raised with the 
Tribunal’s Reconsideration Panel. Therefore, the Court was not persuaded that the 
Tribunal committed any reviewable error in its interpretation of the ESA for the 
purposes of determining whether an employment relationship existed.” 

https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.canlii.org%2fen%2fca%2fscc%2fdoc%2f2003%2f2003scc63%2f2003scc63.html&c=E,1,XfNlb8d43ygtxcp9YdVDIy4-cGKFUDi68hBWwqeP5B7IXK9KuZ1mqkdGoxl6LP2HNDeaODVPTmrNhc051I1MhEuLs3UidRLWUcnQlcu8bQ,,&typo=1
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Virk v. Singh, 2022 BCCA 153
Areas of Law:  Express Trust; Constructive Trust; Unjust Enrichment

~The trial judge did not err in her decision to award and quantify a constructive trust in favour of the 
appellant~

The respondent, Avtar Kaur Virk, married her now ex-husband, Gurpartap 
Virk, in 1977 and through him met the appellant, Ajit Singh. Mr. 

Singh was an assistant to the head priest, and later the head priest himself, of 
a Sikh temple in India. The Virks moved to Canada but maintained a close 
association with Mr. Singh and the parties traveled often between Canada and 
India. Ms. Virk suffered from depression and the temple’s head priest directed 
her to become a “religious sister” to Mr. Singh such that he would counsel 
her and provide her with spiritual guidance. In 1993, the Virks purchased 
property in Surrey and Mr. Singh alleged that he loaned the Virks $60,000 
to build a house. In 2001, Mr. Singh purchased a property neighbouring the 
Virks’ (the “Property”). 

CLICK HERE TO ACCESS 
THE JUDGMENT

https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca153/2022bcca153.html
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Virk v. Singh, (cont.) 

In 2003, Mr. Virk and Mr. Singh had a falling out, and in 2004 the Virks 
separated. Ms. Virk and Mr. Singh remained close. In 2004, Mr. Virk sued 
Mr. Singh alleging he had loaned money to Mr. Singh for the purchase of the 
Property (the “Debt Action”). In 2005, Mr. Singh convinced Ms. Virk to start 
a matrimonial action against Mr. Virk; he wanted Ms. Virk to pay him any 
settlement funds she might receive in order to satisfy the alleged loans he had 
earlier made to the Virks. Additionally, Mr. Singh offered to give Ms. Virk 
the Property in exchange for $236,000 and a commitment to help him in 
the Debt Action. Ms. Virk subsequently swore various affidavits in the Debt 
Action and as part of her matrimonial claim that were found to contain false 
statements made at the request of Mr. Singh. In 2010, the Virks settled their 
matrimonial issues and Ms. Virk received $230,000, which she paid in part 
to Mr. Singh and in part towards the mortgage on the Property. She moved 
into the Property, used all her money to maintain it, and contributed extensive 
personal labour. 

The relationship between Ms. Virk and Mr. Singh deteriorated in 2015. Mr. 
Singh expressed an intention to sell the Property and questions arose as to 
ownership. At trial, the judge declined to find an express trust in favour of 
Ms. Virk, but did find that Mr. Singh had been unjustly enriched and that 
the remedy of constructive trust was appropriate, to be valued at 70% of the 
increase in the value of the Property during the relevant period.
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Virk v. Singh, (cont.) 

APPELLATE DECISION

First, the trial judge erred by analyzing certainty of intention for the 
creation of an express trust on a subjective rather than objective standard 

and by considering the surrounding circumstances in the several years 
following the transaction rather than limiting her consideration to the 
circumstances existing at the time of the promise. Mr. Singh could not express 
an intention to give Ms. Virk an interest in the Property and then rely to his 
benefit on the fact that his intention was rooted in a lie. However, despite 
these errors, it would not have been clear to an objective observer at the 
time of the transaction that Mr. Singh intended to create an express trust by 
transferring his beneficial interest in the Property to Ms. Virk, and therefore 
certainty of intention could not be made out. The Court dismissed this 
ground of appeal.

Second, the trial judge did not err by declining to find that Ms. Virk’s 
occupation of the Property rent-free was a juristic reason for enrichment. It 
was reasonable for the trial judge to conclude on the facts that any purported 
tenancy agreement between the parties was invalid and there was no landlord-
tenant relationship. Additionally, Ms. Virk believed she was to own the 
Property and therefore it was reasonable for her to maintain and improve it 
and to expect to live cost-free, especially considered against the backdrop of 
her relationship with Mr. Singh. 

Third, the trial judge did not err in awarding a proprietary remedy. When 
a party successfully makes out a claim for unjust enrichment, they can 
demonstrate the inadequacy of a monetary award by establishing a nexus 
between their director or indirect contribution and the contested property. 
Where that nexus is established, a court may award the claimant a share of the 
property proportionate to the unjust enrichment in the form of a constructive 
trust. The Court found no reviewable error in the trial judge’s conclusions 
that Ms. Virk made sufficient contributions to the Property in the form of 
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Virk v. Singh, (cont.) 

her labour and the $230,000 in matrimonial settlement monies to establish a 
nexus and support the remedy of a constructive trust. Further, the trial judge 
did not err by imposing a constructive trust rather than a monetary award in 
light of Mr. Singh’s dishonest and litigious nature, the nature of the parties’ 
relationship, and Ms. Virk’s close personal connection to the Property.

The Court then considered the trial judge’s decision to quantify Ms. Virk’s 
interest as 70% of the increase in value of the Property from $263,000 (the 
best evidence of the value of the Property at the time it was purchased). Where 
a constructive trust is being imposed, a court should use a “value survived” 
approach to quantification looking at the amount by which the property has 
been improved as a result of the claimant’s services, and then ascertain the 
value to apportion and the proportionate contributions of the parties. While 
the Court indicated it may have chosen a different allocation, it declined to 
interfere with the trial judge’s allocation of 70% since the proportionate share 
appeared to be roughly equivalent to Ms. Virk’s contributions to the Property 
over time. The Court dismissed the appeal.
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 COUNSEL COMMENTS

Counsel Comments by Royal Morton, 

Counsel for the Appellant/Respondent on Cross Appeal

“First, quaere whether the 
“nexus” or “link” required 
is as broad and non-causal 

to the acquisition, preservation, 
maintenance or improvement of 
property as set out in 68-69 of the 
reasons.  The respondent paid 230K 
in reliance on a false promise believing 
she would get the land.  There were 
no findings to the effect that the 
respondent’s 230K was used directly 
or indirectly, or that it enabled the 
appellant directly or indirectly, to 
acquire, preserve, maintain or improve 
the land.  There was a link in the 
respondent’s mind, reasonably, between 
paying 230K and getting the land, and 
the appellant was unjustly enriched 
by that 230K.  However, I question 
whether that link here was merely in 
personam to justify a monetary award, 
as opposed to it having to show a clear 
“proprietary” relationship per para. 51 
of Kerr v Baranow 2011 1 [SCR] 269.   
Kerr at para. 51 reads to me as requiring 
that the link or nexus be causal as 
between the respondent’s deprivation 
and the acquisition, preservation, 

Virk v. Singh, 2022 BCCA 153

maintenance or improvement of 
the land—not simply a broken false 
promise—which gives rise to a personal 
remedy.

Second, even if I’m wrong and while 
it may be obiter, para. 70 cannot be 
a correct statement of law--unless 
the Supreme Court of Canada says 
so.   Moore v Sweet 2018 SCC 52 
at para. 91 and Kerr at paras. 50-52 
establish that both the inadequacy of a 
personal remedy and the link or causal 
connection are required for a remedial 
constructive trust.  The court at para. 70 
of the reasons is citing itself in Wilson v 
Fotsch at para. 48, where it states that if 
a nexus is not made out but a monetary 
award will not suffice, a proprietary 
remedy may nevertheless be ordered.  
Yet in Wilson no authority is cited for 
that proposition, and it is inconsistent 
with the two requirements set out in 
Moore at 91.  If the court’s statement 
at para. 70 were critical to the result or 
it were followed in another case where 
it was, that should be assessed by the 
SCC.  



OnPoint Legal Research  |  OnPoint Legal Research  |  Take FiveTake Five

604.879.4280  |  info@onpointlaw.com

PB

30

 COUNSEL COMMENTS

A monetary remedy being inadequate because (usually) of an inability to pay or 
difficulty in collection, may justify a pre or post-judgment Mareva injunction 
as form or security, but that is in personam.  How can the inadequacy of money 
possibly create by judicial decree a proprietary interest, especially in land, without 
at least the broader version of a “nexus” or “link” to the property?  Even a “good 
conscience” constructive trust requires a link to the property even if it may not 
require an enrichment---Ladner v Wolfson, 2011 BCCA 370 at para. 52 citing Soulos 
v Korkontzilas, [1997] 2 SCR 217.”
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Counsel Comments by Jeff Scouten, 

Counsel for the Respondent/Appellant on Cross Appeal

“T he BC Court of 
Appeal’s recent 
decision in Virk 

v. Singh involved a claim by 
the plaintiff to a beneficial 
interest, pursuant to an 
express trust or remedial 
constructive trust, in a 
home in Surrey which was 
purchased in the defendant’s 
name in 2001.  The facts of the case 
are proof of the old adage that “truth is 
stranger than fiction”. 

The plaintiff, who has long suffered 
from severe depression, moved from 
India to Canada as a young girl.  The 
defendant is a priest from the temple 
in India where the plaintiff and her 
(now ex-) husband were married, who 
provided counseling and spiritual 
guidance to the plaintiff in her struggle 
with depression for many years.  Until 
the early 2000s, the relationship 
between the plaintiff and her husband 
and the defendant was very close.   

In 2004, however, events took a dark 
turn.  The plaintiff’s husband sued the 

Virk v. Singh, 2022 BCCA 153

defendant claiming to have 
provided the funds used to 
purchase the Surrey home.  
At around the same time, the 
plaintiff separated from her 
husband and, ostracized by 
her family, fell into a deep 
depression.  In the years 
that followed, the defendant 
exploited the plaintiff’s 

vulnerability to make her a weapon 
in his legal battle with the plaintiff’s 
husband.  

The lengths the defendant went to were 
extreme, and far from priestly.  He 
persuaded the plaintiff to commence a 
family law action against her husband 
(through a litigation guardian), 
promising to transfer the Surrey home 
to her if she paid the proceeds she 
ultimately received to him, and if 
she assisted him in defending the ex-
husband’s lawsuit.  That “assistance” 
included swearing false affidavits 
corroborating the defendant’s position 
taken in that dispute.    

In 2007, while both actions were 

Jeff Scouten
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underway, the plaintiff moved into the Surrey home in the belief that she would 
eventually own it.  She lovingly renovated and improved the property and, over 
time, formed a strong emotional bond with it.  In 2010, the plaintiff’s family 
action settled and she paid the proceeds to the defendant.  The lawsuit between the 
defendant and the ex-husband settled in 2012.  When the plaintiff asked him about 
transferring the home, the defendant predictably refused. 

The case posed some daunting challenges of proof at trial.  Because of her history of 
severe depression, the plaintiff’s recollection of past events, including the details of 
her discussions with the defendant, was sketchy at best.  Her testimony at trial was 
contradicted by the false affidavits she had sworn earlier at the defendant’s urging.  
The plaintiff and the defendant also co-mingled their finances and large gaps existed 
in the financial records, making it difficult to determine “who paid for what and 
how”.

The trial judge ultimately found, however, that the defendant did promise to 
transfer the property to the plaintiff as she claimed.  She found the defendant’s 
testimony to be fundamentally uncredible and determined several key documents 
that he proffered into evidence at the trial to be fabrications.  While declining to 
find an express trust, the trial judge found that the defendant had been unjustly 
enriched by the financial and other contributions the plaintiff had made and 
awarded a fractional interest, equating to roughly 60%, in the property to her under 
a remedial constructive trust.

The Court of Appeal upheld the trial judge’s order, dismissing both the defendant’s 
appeal and the plaintiff’s cross-appeal.  The Court’s decision clarified a couple of 
important points related to the constructive trust remedy.  First, it held that the 
“nexus” or “clear proprietary relationship” normally required between a plaintiff’s 
contributions and contested property before the Court will impose a constructive 
trust need not consist of a “flowing” of money or effort “into” the property in any 
sense, but rather can consist of a less direct or tangible link in the form of a close 
association in the plaintiff’s mind between her contribution and the property.  The 
“nexus” element required to support a constructive trust remedy, in other words, is 
a flexible one. 
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Second, the Court of Appeal found that the likelihood that a defendant “will 
attempt to thwart collection of a monetary judgment” based on his or her 
“dishonest and litigious nature” as demonstrated at trial, can be a factor warranting 
imposition of a constructive trust.  The fact that a defendant has no assets in the 
jurisdiction from which a plaintiff could collect a monetary judgment, in other 
words, is not the only ground for concluding that a “monetary award will not 
suffice” as a basis for imposing a constructive trust.”



OnPoint Legal Research  |  OnPoint Legal Research  |  Take FiveTake Five

604.879.4280  |  info@onpointlaw.com

PB

34

“OnPoint has always 
performed in a timely, 
effective and professional 
manner and has done 
excellent work at a 
reasonable price. We do 
not hesitate to use their 
services.” 

Larry Kahn, QC and 
Marvin Lithwick, Kahn 
Zack Ehrlich Lithwick
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